W H Y YO U ( S T I L L ) N E E D A N E S TAT E P L A N
What families need to know about estate planning changes

+ E S TAT E P L A N N I N G C H A N G E S

In 2018, the current administration signed a new tax legislation into law, which includes a higher estate, gift and
generation-skipping transfer tax exemption of $11.18 million per individual. These new lifetime exclusion amounts
might make some married couples, who have a taxable estate lower than $22.36 million, question whether they still
need an estate plan.
First, let’s discuss what has changed for 2018. In 2017, the Federal Estate Tax Exemption amount was $5.49 million for
an individual or $10.98 million for a married couple. This means a married couple could leave their children a $10.98
million-dollar estate without paying a federal estate tax on that amount. However, if the second spouse to die passes
away with an estate in excess of $10.98 million, that estate would be subject to a 40% estate tax on every dollar over
$10.98 million dollars (CA & TX do not have state level estate or inheritance taxes but some states have one or both).
The new Tax Cuts and Jobs Act that came into effect this year increased the Federal Estate Tax Exemption to $11.18
million for an individual and $22.36 million for a married couple. With this massive increase in the federal exemption
amount, very few married couples would need to pay a federal estate tax upon the death of the second spouse. All of
that said, there are significant non-tax reasons for married couples to have an estate plan.

+ N O T O N LY A B O U T TA X E S

Aside from helping minimize the 40% estate tax on estates over $22.36 million dollars, an estate plan can accomplish
many other goals, such as avoiding a public (estate appraisal and inventory), lengthy (six months to two years) and
expensive (probate fees averaging 5% of the total estate value) probate process in states like California. Even in Texas
where the probate process is private (affidavit may be filed in lieu of an inventory), efficient (six months to one year)
and inexpensive (attorney fees and nominal court costs), there simply remains no better form of asset protection than
an irrevocable trust. Most estate plans are written so that upon the death of the second spouse, the family’s assets will
be held in an irrevocable (i.e. can no longer be modified or terminated) trust for the benefit of children (and/or other
beneficiaries), thereby insulating the trust assets from the reach of creditors and possible future divorcing spouses. Tax
savings, control over asset destination and the opportunity for charitable giving all result in peace of mind.
Depending on a family’s net worth, certain estate planning techniques may be more or less relevant than they were
before the new tax law changes. Many affluent families implemented a Credit Shelter Trust (also known as an A/B Trust)
to take advantage of the then current estate tax laws. In 2011, portability was enacted which allows the surviving
spouse to use any remaining portion of the deceased spouse’s Federal Estate Tax Exemption for their own estate. For
many couples, this negated the need for the traditional A/B Trust, but for affluent families, the A/B Trust remained a
good planning tool to freeze future asset appreciation out of the surviving spouse’s estate. With the recent tax law
changes, it is critical that you and your family evaluate your current estate plan to ensure it is still meeting your needs.
Traditional Credit Shelter Trusts were very valuable when the estate tax exemption was much lower. The original
intention of this trust was to allow couples to reduce their estate tax burden by creating and funding an irrevocable
trust upon the first spouse’s passing. Generally, this irrevocable trust was funded with the estate tax limit for the year
in which the first spouse passes. This allowed for the deceased spouse’s estate to take advantage of the full exclusion
amount and for that amount to grow outside of the surviving spouse’s estate.

Credit Shelter trusts, however, are not without disadvantages. Primarily, the amount placed into the irrevocable credit
shelter trust do not receive a second step up in basis when the surviving spouse passes away. Also, in a Credit Shelter
Trust, the surviving spouse might receive income from trust but not have direct access to the principal (which is why
the trust was not included in his/her estate). Since this trust is not included in his/her estate, the value of that trust is
not eligible for a step-up when that surviving spouse passes away (this is the trade-off ). Furthermore, these types of
trusts can contain provisions that make funding mandatory. Therefore, under the new tax laws, this irrevocable trust
could end up being funded unnecessarily since the exclusion amount is now double what it was when the estate plan
was originally written. This could limit the surviving spouse’s access to funds needlessly while creating the extra burden
of managing an irrevocable trust.
A Disclaimer Trust may be an alternative worth considering in this new estate tax environment. This trust allows the
surviving spouse to elect to create and fund a credit shelter trust upon the first spouse’s passing, but does not make it
mandatory. The major downside associated with a Disclaimer Trust is that the surviving spouse must affirmatively elect
to create the Credit Shelter Trust within a 9-month window. If they fail to do so, a potential tax planning opportunity
may be missed. Furthermore, a Disclaimer Trust puts the control in the surviving spouse’s hands, which means this
might not be a good alternative for guaranteeing that assets pass to children from a prior marriage. This underlines the
point that estate planning is often driven by a myriad of non-estate tax reasons such as probate avoidance, incapacity
protection, providing for the next generation in an asset protection structure and keeping the surviving spouse from
giving the decedent’s share to a new spouse or someone besides who the decedent intended.
Estate planning is influenced by constantly changing legislation, which means it is important for individuals and
families to review their estate plans on a regular basis. Even the most recent tax law changes are already scheduled to
change, with the new tax law sunsetting at the end of 2025. In 2026, the estate tax will revert to its previous exemption
base amount of $5 million, indexed for inflation annually. Therefore, even if you do not require complex estate planning
today due to the unlimited marital deduction, portability (the which allows the surviving spouse to transfer the unused
exemption of a deceased spouse to themselves) and the $22.36 million in total exemptions for a married couple, it does
not mean you will not require it in the future. For families with significant assets, you should consider the opportunity
to utilize the current exemption in order to remove assets from your estate today as well as the $15,000 annual gift tax
exclusion and various income tax planning opportunities under the new tax laws.
Again, proper and regular estate planning is not only about estate taxes. It can accomplish many other goals such as
avoiding probate, giving you control of where your assets go after you pass, creating privacy for you and your family,
divorce protection and increasing your peace of mind. Even if your taxable estate is not over the new threshold, it’s
an important time to revisit your estate plan with your trusted advisors and make sure that it still accomplishes your
family’s unique goals.

Disclaimer: Callan Capital does not provide individual tax or legal advice, nor does it provide financing services. Clients should review planned
financial transactions and wealth transfer strategies with their own tax and legal advisors. Callan Capital outsources to lending and financial
institutions that directly provide our clients with, securities based financing, residential and commercial financing and cash management
services. For more information, please refer to our most recent Form ADV Part 2A which may be found at http://www.adviserinfo.sec.gov.

